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Community Land Act in Kenya and its implications for
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ABSTRACT
Pastoralists depend on access to communal rangelands but
ongoing privatisation of land threatens their access. Further,
globally, proponents of pastoralism call for state-sanctioned
communal land rights to secure pastoralists access. In Kenya, the
government has enacted the Community Land Act to secure
communal land rights. This article examines how the
implementation of this law affects pastoralists access to
communal rangelands in Samburu county. Contrary to
expectations,the legislation undermines pastoralists’ customary
institutions and their authority in relation to land. It also speeds
up subdivision of communal lands into private individual plots.
This constrains rather than secures pastoralists access to
communal rangelands.
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Introduction

All over the world, pastoralists’mode of production involves migrating with livestock over
long distances in search of pasture and water. Pastoralists’ routes change from year to
year and from one season to the next depending on the weather and the changing
climate. It is therefore crucial to pastoralists’ subsistence and resilience that they have
secure access to large tracts of land (Lund 2000; Milgroom and Ribot 2020). However,
many factors threaten pastoralists’ access to such land, including strong current trends
toward individual private landholdings.

Historically, many scholars and practitioners have considered state-recognized private
individual property the best model for securing access to and sustainable management of
land (Hardin 1968; de Soto 2000). The main argument, which is rooted in neoliberal think-
ing, is that private property gives individuals full control over land, including the right to
buy and sell it as a commodity, and thereby motivates them to invest in land, maximizing
its productivity, value, and profitability (Mitchell 2005). This is in contrast to an ‘open
access situation’ where no one owns and manages the resource, and everybody exploits
it until nothing is left. Taking herders’ use of land for pasture as an example, Hardin (1968)
famously called this ‘the tragedy of the commons.’ The tragedy-of-the-commons
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argument has since often played a central role in the criticism of the pastoralist mode of
production.

Many scholars argue, on the contrary, that pastoralists all over the world have
managed common property sustainably for centuries (Goetter and Neudert 2016;
Behnke 2018). They tend to see pastoralists’ systems for utilizing and managing
common lands and the ways in which they cope with uncertainties as innovative and
as a source of inspiration for others, especially in times of climate change (Scoones
2021). They argue that sedentary farming, fenced property, and fixed boundaries,
which are central features of private individualized property, do not fit well with pastor-
alists’ mobility (Scoones 1994; Conway 2009; Pas Schrijver 2019). Globally, there are now
calls for state-recognized communal land rights to protect pastoralists and their (sustain-
able) mode of production from external pressure on lands they as communities have tra-
ditionally managed (Kameri-Mbote et al. 2013; GoK 2010).1

In Kenya, as elsewhere, many different factors threaten pastoralists’ access to land for
pasture and mobility. These factors include large-scale state appropriation of land for con-
servation, agriculture, the building of roads and other infrastructure (Lind, Okenwa, and
Scoones 2020; Galaty 2013), increasing competition over access to land due to population
increase, and the impact of climate change (Mwangi and Ostrom 2009; Opiyo, Wasonga,
and Nyangito 2014). Climate change has caused new and more unforeseeable weather
patterns, such as prolonged droughts and erratic rainfalls, forcing pastoralists to follow
new patterns of migration. This, too, cause increasing competition for land among the
pastoralists themselves and new conflicts with sedentary farmers (Thornton et al. 2007;
IPCC 2015). Another main factor is the on-going processes of privatization and individua-
lization of land. In Kenya, this happens through subdivision and transformation of range-
lands into individually owned plots and by handing over large tracts of land to individual
owners (Peters 2002). These processes are sometimes justified by the tragedy-of-the-
commons argument, which still deeply influences how some government institutions
think about land management in pastoral areas.2

All these challenges have pushed to the fore the debate about how best to secure and
protect pastoralists land rights (Odote, Hassan, and Mbarak 2021). In Kenya, this debate
was at its height after the post-election violence in 2007. Much of the violence is linked
to long-standing disputes about land amplified by instigation from leaders seeking pol-
itical gains (Veit 2011). With the 2010 Constitution, which came into existence in the after-
math of the 2007 crisis, and the Community Land Act of 2016, the government for the first
time in Kenya’s history formally recognized communities’ rights to hold land. Alden Wily
(2018) called this legislation the most supportive of community land rights in Africa. The
Government of Kenya (GoK) itself has termed the legislation as a move towards securing
the rights of communities and safeguarding their livelihoods (GoK 2016).

1UN (2007) speaks about indigenous peoples. The declaration defines indigenous peoples by different criteria, the most
important being that they identify as such. Not all pastoralists identify as indigenous peoples. Kenya’s 2010 Constitution
does not apply the concept ‘indigenous,’ but it does include minorities and marginalized communities. This category
includes pastoralists (GoK 2010). In 2006, the African Commission on Human and Peoples Rights identified the Turkana,
Samburu, Maasai, Rendille and El Molo people in Kenya as indigenous peoples (https://old.danwatch.dk/
undersogelseskapitel/indigenous-peoples-or-not/).

2Samburu County Government (2018, 9) states in its Second County Integrated Development Plan: ‘To enhance pro-
ductivity and avoid "tragedy of common," there is need to sustainably subdivide group ranches of high potential
zones so that individuals can manage their portions.’
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The current article contributes to the debate about what state recognition of commu-
nal land rights implies for pastoralists’ access to land, and therefore for their subsistence
and resilience. We understand ‘access to land’ in accordance with Ribot and Peluso (2003),
as the ability to derive benefits from it. By benefits, we mean all kinds of resources and
services that come from land, such as pasture and water, but it could also be agricultural
products, profits from buying and selling land, or provision of space for housing (Bromley
1992). By focusing on the ability to access land and benefits rather than on rights, we, as
Ribot and Peluso (2003), want to bring attention ‘to the wider range of social relationships
that can constrain or enable people to benefit from resources’ without focusing on prop-
erty rights alone. In this regard, we examine whether the formalization of common prop-
erty rights secures pastoralists’ access to land or whether it leads to new forms of
exclusion (de Soto 2000; Kabubo-Mariara 2005; Coello 2017).

Our article draws on primary data from field research conducted for approximately
three months in July, November, and December 2019 in Samburu County, Kenya.
Samburu County is located in the northern part of the Great Rift Valley within both an
extensive arid and semi-arid rangelands region and with sections of mountainous high-
lands and forest cover. Before proceeding to the results of our fieldwork in Samburu,
we first position our study by looking at theory and debates about access to land and
the importance of state recognition through reforms of formal law. Second, we contextua-
lize our study empirically by taking a brief look at the historical background of land man-
agement in Kenya in general and Samburu in particular and a closer look at the current
legal framework for governing community land in Kenya. This framework mainly com-
prises the 2010 Constitution, the Community Land Act of 2016, and the Community
Land Regulations of 2017. Third, we explain the current land management system in
Samburu and then proceed to the results. We inquire into how the new laws affect cus-
tomary pastoralist institutions and land governance practices in Samburu, how the law
affects the participation of pastoralists in land management decisions, the extent to
which the legislative framework succeeds in securing pastoralists’ access to land, and in
particular communal rangeland. This carries us on to the conclusion.

Theory and debates about access to land and state recognition through
reforms of formal law

As mentioned, Hardin’s influential argument about the tragedy of the commons has eli-
cited much scholarly debate. Ostrom (2000) disagreed and argued that ‘open access’ is a
situation that rarely exists in reality. Moreover, she observed that many scholars who refer
to the tragedy of the commons mistakenly assume that community-managed land is
open access (Ostrom 2000). Migot-Adholla, Place, and Oluoch-Kosura (1993) argue that
community members utilize community land in many ways and that they continuously
negotiate and renegotiate access. Further, both sets of authors argue that community
land is usually subject to regulation by the communities’ institutions and that these insti-
tutions are likely to ensure both sustainability and communities’ well-being. In most pas-
toralist societies in Kenya, for instance, the authority to regulate community land vests in
councils of elders (Okoth-Ogendo 1991). According to Bruce and Migot-Adholla (1994),
these institutions have facilitated stable access to land for generations. Some scholars,
moreover, have emphasized the strength and complexity of pastoralists’ tenure
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systems and the ability to cope with uncertainties (Moritz 2016; Robinson 2019; Scoones
2021).

The debates about the commons have shaped international as well as national policies
on access to land. Internationally, much attention has been paid to legal recognition of
communal as opposed to individual private property rights, since many assume that by
transferring ownership rights to well-defined communities it is possible to avoid the
worst pitfalls of Hardin’s open access, while still supporting pastoralists’ way of living.
In Kenya, as in the rest of Africa, the debate about the commons has affected many
aspects of land and land policies. This includes the role of the state in the allocation
and appropriation of land, different approaches adopted by communities in the control
and utilization of natural resources, property rights, and the challenge of landlessness
(Bryant 1998; Borras and Franco 2013; Yunan 2020). Most obvious, the arguments of
the commons have affected the implementation of land policies in pastoralist areas
(Kameri-Mbote 2006; Samburu County Government 2018), in attempts to legally recog-
nize pastoralist communities’ access to land, and through the growing interest in and
attention to private and individual land (Galaty 1992; Mwangi 2007; GoK 2016).

There is a persistent belief that improved land security and changes in who can access
land and how, as a minimum require reforms of relevant legislation and cannot be left to
administrative fiat (Tuma 1965; Feder and Feeny 1991). Berry (1993) argues, however, that
the law is not static but subject to interpretation, adaptation, and revision depending on
the political, social, and economic context. Hence, the enactment and implementation of
reformed land laws maybe just one condition for viable improvements. This is in accord-
ance with Ribot and Peluso (2003) who, as mentioned, argue that a larger array of social
and political-economic institutions and relations, including state recognition, shape how
benefits flow (Ribot and Peluso 2003). MacPherson (1999) echoes this view in associating
property with enforceable claims – backed up not only formally by the state but also by
informal institutions and powers.

Community land differs from individual land in that it is subject to multiple usages by
different members of a community. In pastoralist societies, usages may differ between
men and women, between different clans, rich and poor. Communities and community
members therefore continuously negotiate their access to land, and community land is
subject to regulation whether by government institutions or communities’ institutions.
Ghani (1995) and Ribot and Peluso (2003) conceptualize access as ‘bundles of power’
as opposed to ‘bundles of rights’ (Maine 1917). Bundles of power constitute the material,
cultural, economic, and socio-political strands within the ‘bundles’ and ‘webs’ of powers
that configure resource access (Ribot and Peluso 2003). These avenues of access highlight
that access to natural resources is not equal for all. Those in positions of authority have
easier access. Others may have limited or no access. In understanding what determines
access to land, it is, therefore, necessary to look not only at statutory laws but also at infor-
mal institutions and social dynamics (Sikor and Lund 2009). Ostrom (2009) and Elmhirst
(2011) remind us that informal rules change over time as they are constantly negotiated
and adjusted to specific social, political, and economic situations and therefore must also
be understood in the light of their historical trajectories. In the following section, we will
therefore take a brief look at the historical background of the current land management
system in Kenya and Samburu.
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A brief history of land governance in Kenya and Samburu

Throughout Kenya’s colonial and post-colonial period, changing land laws and land pol-
icies have affected Samburus’ and other pastoralists’ lives (Sanford 1983; Hughes 2006;
Lesorogol 2008; Pas Schrijver 2019; Simpson and Waweru 2021). The colonial government
did not directly alienate the Samburu, as it did in some cases with the Maasai pastoralists
(Waller 1976; Hughes 2006), but its land policies and land laws such as the Grazing Control
Regulations of 1936 affected the Samburu in many other ways (Spencer 1973; Lesorogol
2008).

For instance, the colonial government established ethnically defined territories in
northern Kenya districts including in areas occupied by the Samburu. The establishment
of these territories affected the Samburu by restricting the movement of people and
animals beyond these territories (Tarus 2004; Simpson and Waweru 2021). Pastoralists,
such as Samburu people, had often moved across district borders to the neighboring
plains during droughts. Furthermore, the colonial settlers, who now occupied land in
some of the areas neighboring Samburu, were also interested in keeping Samburu
people out, and thus in limiting their mobility towards the South however sporadic it
was (Waweru 2022).

The colonial government did not find the then Samburu District economically valuable
and therefore preferred ‘government on the cheap’ (Simpson and Waweru 2021). In other
words, there were no substantial public investments in the district. The effect was the
marginalization of Samburu and other communities in Northern Kenya. The marginaliza-
tion continued after independence (Markakis 1987), as the new government also did not
invest in any substantial programs for education, social amenities, or development
(Turton 1972).

After independence, the government did institute a land reform program for all of
Kenya. The Land (Group Representatives) Act of 1968 provided for communities to own
‘group ranches.’ The group ranches consisted of large tracts of collectively titled range-
land held on behalf of the communities by an elected community representative under
the authority of local government (GoK 1968). The declared objective was to secure pas-
toralists’ access to land through communal ownership (Sanford 1983). Some scholars have
argued, however, that the real purpose was to isolate pastoralists to prevent their live-
stock from spreading diseases and to prevent them and their cattle from ‘invading’ culti-
vated lands (Kimani and Pickard 1998; Fratkin 2001).

In the subsequent years, some group ranches were subdivided to create individual
private parcels (Mwangi and Dohrn 2008). Scott (2017) and Lenaola, Jenner, and Witchert
(1996) suggest that subdivisions occurredbecause thegovernment favoredprivate individ-
ual ownership. Lesorogol (2008) suggests that younger and educated community
members had embraced private individual property values from neighboring areas. Yet
other scholars argue that it was in particular group rancheswith high-value fertile land suit-
able for cultivation, which preferred to subdivide (Sanford 1983). No matter the motive,
subdivision often resulted in some of the former group ranch members selling off their
newly acquired individual land to raise cash for various reasons. The result of subdivision
was that communities lost access to land (Rutten 1992; Mwangi 2007; Galaty 2013).

There were also challenges for some of the remaining group ranches. Those in a pos-
ition of power could accumulate individually owned land by manipulating the processes
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of group ranch registration (Fratkin 1994 ; Okumu et al. 2017), and if it was in the interest
of the county councils and the Commissioner of Lands, they could parcel out land to
wealthy local elites (Kimani and Pickard 1998; Klopp 2000). At the national level, the pre-
sident and the government parceled out community land as patronage to people, who
were loyal to them and the ruling party (Kanyinga 1998). In other words, the Group Repre-
sentative’s Act could not always guard pastoralists against loss of land (Graham 1988;
Sperling and Galaty 1990). Nor could it fully serve its purpose of enhancing livestock pro-
duction, safeguarding land rights, and increasing economic contributions (GoK 1968;
Mwangi 2009). At the same time, some local people used the law to block corrupt allo-
cations by filing court cases, sometimes with successful outcomes, sometimes not
(Kanyinga 1998). All this contributed to politicizing land rights and land issues.

Kenya began the struggle for multiparty democracy in the early 1990s and throughout
the decade, the demands for land justice intensified and, in many instances, led to politi-
cal violence and eviction of communities from certain areas and ethnicities (Kimenyi and
Njunga 2005; Boone 2012). In 2003, a new government came into power and set out to
address the many issues surrounding land and to meet the strong public demands for
returning illegally acquired land to its rightful owners (GoK 2003). The government estab-
lished the Commission of Inquiry into Illegal/Irregular Allocation of Land, the Ndung’u
commission. Its mandate was to investigate the illegal allocations of land and recommend
solutions to the government (GoK 2003). The Ndung’u commission recommended that all
illegally acquired public land be returned to the government. The commission also rec-
ommended the establishment of a land commission and harmonization of land laws in
Kenya (GoK 2003).

In 2009, following a period of consultations and collection of views from the public,
the government produced a national land policy. This policy provided a framework to
address the critical issues of land administration, access to land, and historical injus-
tices. The policy recognized community land rights and identified measures to
resolve the problems of group ranches (GoK 2009). It provided for documenting and
mapping existing forms of communal land tenure, whether customary or contempor-
ary, rural or urban, in consultation with the affected groups in order to ‘incorporate
them into broad principles that will facilitate the orderly evolution of community
land law’ (GoK 2009). It considered that land users, including women, have multiple
interests, and aimed at resolving the problem of illegally acquired land (GoK 2016).
The policy was thus a result of a long struggle for land reforms and land justice.
This struggle also shaped the constitutional reforms that came about in 2010 and
the related current legal framework for governing community land in Kenya (Cottrell
and Ghai 2007; Lind 2018).

The current legal framework for governing community land in Kenya

The Constitution of Kenya (2010) devotes an entire chapter to land and environment (GoK
2010: Chapter Five), and for the first time in the history of Kenya, the Constitution recog-
nizes communities’ rights to own land. Thus, Article 61 states that all land in Kenya
‘belongs to the people of Kenya collectively as a nation, as communities, and as individ-
uals.’ The Constitution, moreover, categorizes all land in Kenya into public land, private
land, and community land. Public land is land held by the state or public institutions
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and ‘vested in the national government to be held in trust for the people of Kenya.’ Private
land is held by a person either under freehold (owned privately by individuals) or under
leasehold by private entities organizations or individuals (GoK 2010, 61). Community land
is the land that ‘shall vest in and be held by communities’ (GoK 2010, Article 63).

‘The Fourth Schedule of the Constitution’ establishes two levels of government: the
national and the county level. The object of devolved government includes giving
powers of self-governance to the people and protecting and promoting the rights and
interests of marginalized communities and minorities. The county governments are
responsible for land surveys and mapping, and boundaries and fencing. The national gov-
ernment is responsible for policymaking, which the county governments implement. The
Constitution also requires the county governments to coordinate the participation of
communities in governance and to build their capacity to participate effectively in com-
munity affairs.

The Constitution lays the foundation of a devolved institutional framework for the
management of community land and delineates national and county government
responsibilities. Based on ‘democratic principles and the separation of powers,’ it provides
for County Governments to hold unregistered community land in trust on behalf of the
communities, and County Assemblies as the elected legislative arm of the County Govern-
ments (GoK 2010, Article 63 and Chapter 11). Finally, the Constitution makes the Parlia-
ment responsible for enacting legislation to provide for the rights of individual and
collective members of each community in relation to community land (GoK 2010,
Article 63).

The Community Land Act of 2016 gives effect to the Constitution’s Article 63 by pro-
viding definition, recognition, protection, registration, and management and adminis-
tration of community land rights (GoK 2016). The Act provides definitions for core
concepts such as community, community land, and customary land rights. It defines a
community as ‘a consciously distinct and organized group of users of community land,
who are Kenyan citizens’ that share attributes such as ancestry, a unique mode of liveli-
hood, socio-economic or other similar common interests, geographical or ecological
space, or ethnicity. It defines community land as land held or used by specific communities
in undivided shares; land lawfully held in trust by county governments, and as land
declared as community land under any law. Customary land rights are rights conferred
by or derived from African customary law, customs, or practices provided such rights
‘are not inconsistent with the Constitution or any written law’ (GoK 2016).

The Community Land Act provides recognition of communities’ rights to hold land but
also recognizes customary tenure systems as equal to other tenure systems.3 Further, it
recognizes customary law as applicable in solving disputes. Thus, any court or dispute res-
olution mechanism can apply ‘customary law prevailing in the area of jurisdiction of the
parties of a dispute’ as long as it is not in contradiction with the Constitution (GoK 2016).
The recognition of community land and customary law is particularly relevant for pastor-
alists because their mode of production historically has been built on undivided shares of
land and customary institutions. In an unprecedented manner, the Community Land Act

3Customary land rights ‘shall be recognized, adjudicated for and documented for purposes of registration in accordance
with this Act and any other written Law’ (article 4.2); ‘customary land rights, including those held in common shall have
equal force and effect in law with freehold or leasehold rights acquired through allocation, registration or transfer’ (5.3).
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thus, de jure, opens for pastoralists and other groups to hold, use, and transfer land under
their customary institutions and for using these institutions to protect access to land (see
also Alden Wily 2018).4

The Community Land Act seeks to provide for the protection of communities’ land
rights in various ways. Most importantly, it provides for adjudication and registration of
community land. The law does not explicitly mention the former group ranch system,
but it implies that communities must register their land, regardless of whether or not it
formerly had status as a registered group ranch or was unregistered land. Thus, in prac-
tice, the legislation transforms group ranches into community land (see also GoK 2016).
Taken together, the Constitution and the Community Land Act seek to protect commu-
nities’ land rights by limiting the discretionary powers of the state over community
land. Thus, as mentioned, the Constitution transfers authority over unregistered commu-
nity land from the nation-state to the County Governments. Section 5 of the Act deter-
mines that the state can acquire a person’s or a group of persons’ land only if it is for a
legal public purpose and if the state provides prompt and just compensation to the
community.

Finally, the law provides for the management and administration of community land.
Especially, it lays out the roles and responsibilities of County Governments as trustees of
unregistered community land (Section 6). Moreover, it establishes the Community
Assemblies and Community Land Management Committees. The Community Assembly
consists of all adult members of a community, including men and women. The Commu-
nity Land Management Committee consists of seven to 15 members elected by the
Community Assembly of whom, according to the Constitution, no more than two-
thirds must be of the same gender (GoK 2016). The committee manages the day-to-
day land-related functions of the community (GoK 2016). In many pastoralist commu-
nities, the councils of elders have traditionally performed these functions. The councils
have most often consisted exclusively of men (GoK 2009; Lengoiboni, Molen, and Bregt
2011). In this sense, the Community Land Act replaces traditional land management
systems by introducing new, more inclusive ones. Furthermore, the law formally gives
equal rights to women and young adults to co-own and access community land (GoK
2016, 30; Boone et al. 2019).

In 2017, Kenya enacted the Community Land Regulations to operationalize the Com-
munity Land Act. These regulations place even more emphasis on inclusion by expli-
citly referring to the ‘not more than two-thirds’ gender rule, and by referring to
other groups, such as young people. Thus, it is decreed: ‘The assembly shall by way
of secret ballot, or any other method approved by the Community Assembly, elect
between seven and 15 members into the management committee, taking into
account geographical considerations, cultural diversity, the two-thirds gender rule,
special interests, youth and persons with disabilities’ (G0K 2017). This regulation is
also more explicit and detailed on how to transfer responsibility from the group repre-
sentatives (who had the formal responsibility for land belonging to the group ranches)
to the community assemblies, but neither the Constitution nor the Community Land

4The Community Land Act does not explicitly mention pastoralist groups, but the Constitution mentions pastoralists
under the category of marginalized people (GoK 2010, Article 260).
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Act or its regulations has explicit provisions on the processes according to which land
should be subdivided.

Finally, the Constitution and the Community Land Act set out the roles and responsi-
bilities of different other institutions in implementing the law. The national Ministry of
Lands and Physical Planning oversees the adjudication and registration process in the
county, and it stations national government officers in the counties for this purpose. At
the national level, there is also the office of the National Land Commission. The commis-
sion’s mandate is to manage public land on behalf of the national and county govern-
ments as well as safeguard public land when communities convert the land into
individual parcels (GoK 2010). At the county government level, there is a county executive
committee responsible for land matters at the local level, including being the trustee of
community land until such land is fully registered (GoK 2016). In the following section, we
will look at how the current land governance system works at the county level taking
Samburu as an example.

The current land governance system in Samburu

As mentioned, the Constitution divides all land in Kenya into public land, private land, and
community land. According to the Samburu County Government (2018), public land con-
stitutes 16 percent of Samburu’s total area. It is not apparent from available public records
exactly how much land is currently under private ownership (individual leasehold), but
most of it is located within the urban areas. Community land comprises registered and
unregistered land and overlaps with the group ranches, which are now dissolving.
According to Samburu County Government (2018), there are 37–43 group ranches of
varying sizes occupying 40 percent of Samburu’s total area.5 The group ranches have
around 27,000 registered members, approximately 8 per cent of the total population.
Unregistered community land is land that the county government holds in trust, and
which local people use for pasture and other purposes. The county government (2018)
estimates that 8,453 km2 or 40 percent of all land in Samburu is unregistered and that
most of it is community land. The rest is private.

The county government purposed to issue title deeds to a representative from each
group ranch under the previous land law, but the process was not completed. Only a
few areas around the main towns of Mararal and Kisima as well as Porro in Samburu
West have completed registration and titling. Very few people have title deeds.6 The
County Government reports that one of the main challenges in managing land has
been disagreements among different clans from the same or adjacent group ranches.
The conflicts center on boundary disputes and who should be bona fide members
(Samburu County Government 2018).7

5The records of the county government on the actual number of group ranches have not been updated. Interviews from
fieldwork in 2022 shows that the County Government now operates with a total number of 50 group ranches in
Samburu.

6Interview with a county land official (male) in Samburu County, November 2019.
7According to Samburu County Government (2018) there are ‘approximately 107,000 individuals (13,400 households)’
who are not registered as group ranch members. These could be landless especially because registered members
are the only ones allocated parcels of land. Those not registered are in effect without ‘ownership’ of land. It is not
clear from the report, however, who these individuals or households are, or what their general situation is. There is,
in other words, not much knowledge about how many households in Samburu are landless.
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As mentioned, the Community Land Act and the regulations mandate national and
county level government institutions to manage the process of converting the group
ranches into community land (GoK 2016). However, the allocation of responsibilities
among these institutions is far from always clear. A presentation of our fieldwork
findings, including the role these government institutions play in implementing the Com-
munity Land Act and the implications to pastoralists’ access to land, follow in the next
sections.

Government institutions and the Community Land Act in Samburu

When asked about the role of government institutions in the process of registering com-
munity land, some respondents said they did not know what the county government
should do to assist the local communities. Some said that national government officers
at the county level had undertaken land planning and adjudication while educating
the community members. However, they found that the national government had not
collaborated with the communities. Many did not know what to expect. It was not
clear to them what processes they had to follow in order to convert the group ranches
into community land or subdivide it. One respondent said, ‘We are in the dark, we do
not know to which office we should present our land papers.’ Others said they were reluc-
tant to convert their community land to other uses because they had heard how some
communities had lost land to government officers and corrupt individuals. They preferred
not to hand over their documents to any office. This, on its own, is a pointer to the com-
munities’ lack of knowledge about and mistrust of the Community Land Act.8

Respondents from the local communities complained that they had inadequate knowl-
edge about the relevant laws. Some reported that national government officials had
assembled people and told them that the law was about the subdivision of land.9

Others said that civil society groups had organized workshops to educate community
members, that the emphasis of these groups was different from that of the government
officials, and that these awareness campaigns ran only for a short time. As a result, there
was limited information and contradictory knowledge about the process, and very few
community members were aware of the legal requirements for registering community
land. This provided a basis for mistrust to grow in the process.

Institutional incoherence added to the challenges. A community leader observed that
the National Ministry of Lands and the county government office responsible for land had
disjoint ideas on how to proceed. It was therefore difficult for him to decide what decision
would best promote the well-being of pastoralists.10 Despite pastoralists moving from
place to place with their animals in search of water and pasture, there were no mobile
outreach units to serve populations wherever they were and educate them on the
requirements of the new law. Consequently, the different interviewed community
members and state officials had different interpretations of the law, partly depending
on what suited them.

8Interviews with community members (male) July and November 2019.
9Community member (male) in a focus group discussion on 2 November 2019.
10Interview with a community leader (male) in Samburu County, November 2019.
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Land officials working both for the national and the county government saw this ambi-
guity as a major hurdle for creating awareness in the communities and called for a clear
road map for how to implement the law. The county government officials blamed the
national government for failure to provide directions on the implementation process
and for starting the process without reference to the county officials.11 The national gov-
ernment officials on their side blamed the county government for hijacking the process,
e.g. by paying private companies for doing land surveys, a task that the national govern-
ment officials considered belonged to their own office (GoK 2010).12 Furthermore, land
officials at both levels considered the lack of institutional clarity a major constraint for
the communities to convert their land into community land. Especially, they thought
the communities couldn’t comply with the new law’s short deadline of one year for trans-
forming the land. These dynamics between the national and devlvoved governments
have also brought to the fore the inherent power dynamics which affect effective oper-
ation (Achiba and Lengoiboni 2020).

Additionally, some community members believed that the law aimed at abolishing
communal land. Others would dispute this view. One community member even said
that the law did not apply to pastoralists and belonged to the people of the city, that
is, those who live in Nairobi.13 The respondent said, ‘We have our own rules and will
not be bothered with the new land law anyway.’14 The description of the law as the
‘law of Nairobi people’ shows a clear gap in the knowledge about the law and its
implementation.

The law declares to protect community land rights, but our interviews indicate that a
lack of coordination between different government institutions, as well as between gov-
ernment institutions and civil society organizations, results in conflicting information and
mistrust and that this challenges the purpose of the law. As the next section will show, our
interviews also indicate that there is a major hurdle in relation to existing customary
institutions.

The Community Land Act and customary institutions

As mentioned, the Community Land Act formally recognizes the existence of customary
institutions by stating that customary tenure systems are equal to other tenure systems
and that customary law, to a certain extent, is as applicable in solving disputes. Neverthe-
less, as one of our respondents observed, the Community Land Act does not specify any
role for the pastoralist institutions that have governed access to land for generations and
still are present and active, namely the council of elders.15 The Community Land Act intro-
duces a new institution, the Community Land Management Committee, which requires
the election of representatives (GoK 2016). The elected committee makes decisions
about land on behalf of the community. Paralleling the council of elders with a new insti-
tution without clarifying roles, however, is likely to result in disputes and conflicts

11Interview with a county land official (male) in Samburu County, December 2019.
12Interview with a national land official (male) in Samburu County, December 2019.
13Nairobi is the capital city of Kenya and the use of the words ‘Nairobi laws’ represents how people in rural communities
feel alienated from the laws.

14Community member (male), focus group discussion in Samburu County, November 2019.
15Community member (male) in a focus group discussion in Samburu County, November 2019.
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between these two groups of leaders. In principle, all community members, including the
council of elders, can challenge the committee’s decisions through the Kenyan court
system. The significance of this may be relatively limited, however, because pastoralists
who take such cases to court must travel hundreds of kilometers to the neighboring
towns of Nyahururu and Nanyuki, and because hiring lawyers is expensive and unafford-
able for many of them.16

Elders in the communities directly told us that they felt sidelined in the process, and
they complained, for instance, that land officials rarely came to them to inform them
about decisions or to seek their opinion on land matters.17 Other community members
agreed and found that formal laws and modern institutional arrangements ignore the
elders.18

The new requirement for all community members to participate in the annual general
assembly meeting was also not popular. Some of the elderly respondents felt that such a
process would disregard the existing customary practices, and constrain access to land for
all.19 In addition to this, some community members noted that the qualifications of the
representatives included education or the ability to read and write, given the demands
of their new role to keep records and minutes of the community assembly meetings.
They expected this change to result in the election of leaders who would not necessarily
enjoy community respect, and who would not be custodians of community values.20 They
did not consider young people as custodians of community norms, practices, and insti-
tutions. They saw the law as imposing a new group of leaders. Other members of the com-
munity felt that Community Land Act implementation ignored the important function of
negotiating access during droughts and resolving conflicts.21 Neglecting the role of
elders, carried the risk of jeopardizing the patterns of reciprocity that traditionally have
allowed pastoralists to access other grazing and watering areas during droughts.

The implementation of the legislation on community land caused tensions not only
between government and customary institutions but also within the community. The
community members disagreed on whether or not to subdivide their group ranch or
how to allocate subdivided land among themselves. Some of these disagreements
have been so serious that they have ended up in court despite the difficulties of filing
cases. Some community members ostracize those who take matters to the courts of
law by sidelining them in community activities.22

According to an officer from the national land office, there is widespread suspicion in
the community about the motives of leaders and elites. We find that this is to some extent
owing to earlier experiences. Specifically in the 1970s when group ranches were regis-
tered, some local elites and influential families annexed huge tracts of land and registered
it as individually owned land. Often, they had more knowledge than others about what
processes to follow in order to get individual titles but used this information for their
own benefit. Some community members saw this as theft of their land, but since some
of those who annexed land now have individual land titles even inside the group

16Interview with a land official (male) in Samburu County, December 2019.
17Interview with a community elder (male) Samburu County, July 2019.
18Community member in a focus group discussion (male) in Samburu County, November 2019.
19Community members in focus group discussion (male) in Samburu County on 3 December 2019.
20Interview with a community member (female), in Samburu County December 2019.
21Community members in a focus group discussion (male) in Samburu County, 1 December 2019.
22Interview with a community member (male) in Samburu County, November 2019.
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ranches, other community members find it impossible to challenge them.23 These past
forms of accumulation by elites and their families have been an intractable source of
conflict in the area because the problem cannot be addressed, and yet there is not
sufficient land available for all.

The Community Land Act emphasizes the need for inclusion of all groups in the new
land governance institutions (Alden Wily 2018) including men and women and young
people. In this sense, the Act democratizes decision-making and makes it more inclusive.
In the past, only elderly men participated in taking important decisions regarding access
to land. In the view of some respondents, the inclusion of women and youth in decision-
making neglects a fundamental aspect of Samburu values and customs.24 Accordingly,
both women and men informed us that women did not take part in any general assembly
meetings about the implementation of the Community Land Act, or in any community
meetings held during our fieldwork. The youth were also not significantly involved in
the process. It is therefore still to be seen whether these groups will actually be more
involved in decision-making when the new system is fully implemented.

Some of the elders questioned whether the youth would safeguard the interest of the
community and be mindful of the pastoralist lifestyle.25 Likewise, a national government
officer often heard elders complain over the inclusion of youth and women in making
decisions on community land. The officer said that this is because the elders do not
trust women and young people ‘to safeguard the interests of the community and that
some of the people in the community are greedy and dishonest; such people are likely
to be elected to make decisions on land.’26 The elders’ expressing concerns about
losing power to women and young people reflects the tension between the customary
practices and new proposals in the formal law.

In sum, the elders feel that their powerful and respected roles are not acknowledged in
the process of formalizing community land ownership and that they are ignored despite
the critical roles they continue to play in the community. Furthermore, they find that the
new committees and faces brought on board in decision-making undermine their power
and authority. Indeed, the Community Land Act presumes roles for younger people and
women that elders previously have performed.27

Based on these findings, the implementation of the Community Land Act is full of con-
tractions. The process creates new structures and establishes them through processes
that neglect the rules established by customs and existing community practices. While
this could potentially give women and youth more power, in reality, it creates tensions
and conflicts. This may weaken pastoralists’ land governance and access at least in the
short term, and it is difficult to find solutions given the communities’ suspicion against
government institutions and officials.

23Interview with a land official (male) in Samburu County, July 2019.
24Community member in a focus group discussion (male) in Samburu County, November 2019.
25Interview with a community elder (male) in Samburu County, November 2019.
26Interview with a community elder (male) in Samburu County, November 2019.
27Community member in a focus group discussion (male) in Samburu County, December 2019.
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Pastoralists’ participation in decision-making

The Community Land Act provides for public participation in decision-making about land
(GoK 2016). This participation predicates registered membership of the communally
owned land. Our interviews revealed many problems associated with this requirement,
especially when the communities decide whether to continue as community land or sub-
divide. First, some of the respondents consider this decision problematic because there
has been a population increase and thereby an increase in potentially registered
members, while the size of the land has remained constant. This is a problem particularly
when members decide to share land equally among themselves because there will then
be only small portions of land for each household. Many community members, therefore,
have an interest in excluding others from membership in order to get a larger share of
land. Among those who are at risk of exclusion are community members, who have emi-
grated several decades earlier.28 Some of them may not be registered members in their
new communities, and now return and claim a share of the old land.29 Likewise, most
communities have hosted immigrants, who now also face the risk of exclusion, because
they and their families have not previously registered as members of their new
community.

As noted earlier, the community assembly brings the community together to agree on
important community decisions on access to land (GoK 2016). The law also attempts to
bring onboard voices of previously excluded groups such as women and youth,
because cultural practices allow only elderly men to speak in gatherings (Kameri-Mbote
et al. 2013). The law provides for the participation of women and youth, but the
implementation process fails to resolve the old problem of their inclusion and partici-
pation in land governance (Musembi 2007). Unmarried and widowed women continue
to face challenges of access.30 The process excludes them because most of those who par-
ticipate in community meetings represent households. Husbands represent married
women at meetings; therefore, single women and widows cannot participate in delibera-
tions. Some of the interviewed women said they were not certain of their membership in
the community, yet they have lived within it all their lives. They are not certain they will
get access to the land, and they are not certain that their brothers will agree to share the
land with them.31

The venue of government-initiated community meetings often also excludes people
from attending and participating. Such meetings are often held at a ‘central’ place far
from where the pastoralists are and, in some cases, it is costly for them to travel to
attend.32 Sometimes, none of the community members, therefore, have a voice and
influence in decision-making regarding land.

In sum, we find that the Community Land Act has not genuinely sought to address the
specific challenges faced by pastoralists in participating in the process. The obstacles that
have always hindered women and youth in pastoralist communities from participating in
decision-making remain unaddressed (Kipuri 1983). If the implementation of the

28Interview with a community member (male) in Samburu County, July 2019.
29Interview with a community elder (male) in Samburu County, November 2019.
30Interview with a community member (female) in Samburu County, December 2019.
31Interview with a community member (female) in Samburu County July 2019.
32Community member in a focus group discussion (male) in Samburu County, November 2019.
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Community Land Act does not deal with the local context, the challenges in the process
will persist. This is because there is a gap between the provisions of the law and pastoralist
practices.

This suggests that whereas the law on the face of it seeks to democratize decision-
making, its implementation has not adapted to the inherent challenges in the com-
munity and therefore presents a risk of disharmony in the coexistence of new rules
and traditional practices. Even if it has addressed the age-old problem of partici-
pation of men and women, it has not solved it. Moreover, the general community
meetings, i.e. the community assemblies, are likely to remain the assemblies of
older men.

The law and the consequences of subdivision

The Community Land Act seeks to safeguard collective ownership (GoK 2016). The com-
munities do, however, increasingly call for subdivision of their communally owned
lands.33 Subdividing land into private plots creates obstacles for pastoralists’movements.
In the minds of some government officials in Samburu, the Community Land Act is mainly
about privatization or subdivision to create individual holdings for members or house-
holds. In this sense, the process of conversion of group ranches into community land
itself pushes processes of subdividing land for individual ownership.34 The wish for sub-
division in Samburu is loudest in the agricultural zones suitable for crop farming.
However, there are also strong calls to subdivide the vast arid lands used mainly by pas-
toralists for communal grazing.

The pastoralists’ own demand for subdivision comes from several factors. First, chan-
ging land use among pastoralist communities creates a need for them to diversify their
livelihoods and adopt agricultural practices.35 Moreover, community members fence
their land to protect their crops from animals grazing in nearby fields. Fencing has
blocked the grazing corridors, making it impossible for pastoralists to move their
animals in the search for pasture.36 We found that subdivision, among other things,
addressed the individual needs of members who had adopted farming and agro-
pastoralism.

Second, the law has implied that many community members have returned to their
original group ranches to claim their rights and become beneficiaries of access (GoK
2016). The law further requires the group ranches to update their registers and include
all adult members, male and female alike. In order to circumvent this requirement,
group ranches opt to subdivide their land using the original group ranch register to
benefit the original members and their families.37 This is because they fear that
opening the register to new members will increase the number of community
members and therefore decrease the possible land size each family can get once the sub-
division is complete. Further, some people anticipate that the growing population in the
area will mean that the membership will keep increasing, thus depleting available

33Interview with a county land official (male) in Samburu County, July 2019.
34Interview with a county land official (male) in Samburu County, July 2019.
35Interview with a national land official (male) in Samburu County, November 2019.
36Community elder in a focus group discussion (male) in Samburu County, December 2019.
37Interview with a community member (female) in Samburu County, December 2020.
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resources to the disadvantage of current members.38 Our respondents envisioned subdi-
vision as a step to forestall such a future crisis.

Third, some respondents explained that they found it increasingly difficult to continue
to exist as communal land when neighboring lands have been fenced off. They argued
that it would be impossible to open their land for communal grazing while those who
would previously have been part of a reciprocal arrangement of sharing pasture and
water with them now had individualized landholdings. They feared that in the future, indi-
vidual owners would still need pasture and water from communal lands, but would not be
willing to share resources from their private lands. Some respondents expressed similar
worries with regard to the future relationship between members of the same community
land. They argued that rich people who keep large herds of animals benefit disproportio-
nately from communally owned land.39 Some of those who had few animals found that
subdivision would cure this unequal access and that those who own fewer animals and a
private plot would be free to sell their grazing areas to the richer pastoralists. They, thus,
see subdivision as an avenue to negotiate equal access within the group ranches (Jeppe-
sen and Hassan 2022)

Finally, some of the respondents expressed fear of dispossession and loss of land in the
process. This fear was linked to the ambiguity in the implementation process that left the
communities without clear information. Some community members suspected that richer
families were building permanent homes in strategic areas in the group ranches so that
they could later argue for obtaining individual title to those pieces of land.40 Some of
these strategic areas could be land near the road network, agricultural land, and land
near rivers and boreholes. Some of these respondents, therefore, meant that sharing of
land should happen without considering current residences. Those who owned the resi-
dences, on the other hand, feared that they would lose them, and all the time and money
they had invested in constructing them. Fear of dispossession is also linked to the regis-
tration process and mistrust of land officials involved in the process. Some respondents
indicated that their community would formally subdivide land to avoid the risk that
land officials would allocate parcels for themselves inside their group ranch, but in
reality keep the land, or part of it, as communal land 41

The reasons the respondents gave for demanding subdivision, even with the tensions
it creates in the community, point to challenges inherent to the implementation of the
law. The law does not address any of the issues that arise when community members
see the conversion process from group ranches to community land as an opportunity
to acquire individual land and titles. Further, the process of implementing the law has
left the community with inconsistent information, if any at all. Communities are therefore
rushing to secure their rights by subdividing group ranches and fencing off their parcels
of land, which again form part of the motivation for others to do the same.

Our interviews revealed, moreover, that yet another form of exclusion is likely
to happen in the process of subdividing group ranches. This is because historically,
it is almost only the heads of families who are registered members of the group
ranches, and who therefore are entitled to a plot of private land, which they can keep

38Interview with a community member (male) in Samburu County, November 2019.
39Community elder in a focus group discussion (male) in Samburu County, November 2019.
40Interview with a community member (male) in Samburu County, November 2019.
41Community member in a focus group discussion (male) in Samburu County, December 2019.
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or sell.42 If they keep it, all adult sons and their families will then live on and share the
household head’s proportion of individual land until they inherit it. This implies that
less and less land will be available for the coming generations. For polygamous heads
of households with children in each family, this becomes even more complicated. Com-
munity members informed us, moreover, that this is likely to disadvantage unmarried
women without (generous) male relatives since they will not have access to any land at
all.43 We also interviewed two brothers, where the family had registered the oldest as a
group ranch member but not the young one. The older brother would therefore be
entitled to his own plot of land, the other not. In addition, some expected that family-
related emigrants would return home to subdivide their family plots further.

Ethnic minorities in Samburu also risk that the ethnic majorities will exclude them in
the process of transforming group ranches into community or individual private land.
Thus, some of the group ranches disregard new members or those who have lived
there for a few years. A land official said that because most of the community
members belong to group ranches based on their clans, minority groups would risk exclu-
sion. Some of the respondents from the minority groups feared that their community
would force them to leave. They would then have to find another group ranch with famil-
ial or clan relations and hope for generosity. Some of the respondents belonging to the
ethnic majority argued that this would be a necessary step to take.

Many respondents informed us that most group ranch registers were more than four
decades old, and therefore had names of members who did not exist anymore and did
not contain numbers of younger people or people who have come to and lived in a par-
ticular ranch since then. There was agitation to include new names or replace those who
had passed away with their kin.44 There is also the anticipation of inequalities in the
process of community land subdivision.

These findings are consistent with previous studies, which found gross inequalities in
land in some pastoralist areas. Thus, Mwangi (2007) found that village chiefs and people
who had received a formal education got larger parcels of land in more favorable areas
during subdivision. Others like Galaty (1992) have reported that there were instances
when non-members got land inside the group ranches. An interesting observation in
this study is the divided opinions on whether the group ranches should be subdivided.
Veit (2011) attributes the decision of communities to avoid subdivision to the fear that
individual ownership would lead to erosion of cultural ties when immigrants move in
to purchase the subdivided land. In our study, however, the main driver for subdivision
was the Community Land Act which requires all members to own land equally, thus creat-
ing anxiety around the inclusion of more members and ultimately resulting in less land for
each member.

Conclusion

In sum, the new legislation on land contributes to undermining pastoralists’ access to land
in at least two ways: it creates new institutions for land management that are likely to

42Interview with a county land official (male) in Samburu County July 2019.
43Interview with a community member (female) in Samburu County, November 2019.
44Interview with a county land official (male) in Samburu County, July 2019.
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substitute or parallel pastoralists’ customary institutions. Further, it legitimizes and speeds
up the process of subdividing and individualizing communal lands. In the process, it
creates new patterns of inclusion and exclusion, and thereby new winners and losers.
Yet, the legislation had the declared purpose of protecting and promoting access to
land for communities. It sought to guarantee all members of the communities a voice
in land governance and to ensure that local and national state institutions would not
undermine community rights. The government introduced the law in line with the
letter and spirit of the Constitution, the drafting of which happened in the context of pol-
itical conflicts over land, which had been going on for many years and in a global atmos-
phere in favor of securing communal land rights for indigenous peoples. It was also
responding to past forms of injustice where communities would lose their land, or
some members would lose land rights to powerful individuals or groups.

However, the findings show that although the legislation has wide-ranging impact on
communities, it has not secured community land rights among the pastoralists. Instead,
its implementation has had several unexpected consequences. Rather than promoting
access to community land, the law has occasioned private individualization. Government
officials sanction and support sub-division of community land and by that, the implemen-
tation of the Act brings new challenges for pastoralism to the fore.

The law and its implementation create losers in access to community land. There are
community members who lack rights of access even though they are de facto
members of a community. At the same time, government institutions appear oblivious
to community rules and procedures for regulating access to land, and even though the
Act mentions existing customary institutions of land governance, it does not deal with
the role of these institutions in the process of instituting new procedures for access.
The tensions brought about by the provisions of the Community land law have equally
not envisaged the changing nature of land use other than pastoralism. Indeed, the literate
younger people are taking the place of elders, even though the latter are the only ones
whose decisions on land are binding. The new and formal institutional arrangements
for land governance are operating based on formal land law without integrating the
rules and customs embedded in traditions thus creating community tensions. The
decisions from the new institutional arrangements can be challenged in courts, but
they do not necessarily have a socially binding effect, as would be the case with decisions
by elders.

With access to land increasingly becoming difficult and communities under pressure to
exclude others, the implementation of the Community Land Act is creating a category of
people who will be landless without any security of rights. The rights of some of the group
members are thus curtailed through the different social processes of access that favor one
group over another.

Our study shows that formalization of community land rights is far from the silver
bullet that will secure pastoralists’ access to land. Rather, formalization may enforce exist-
ing patterns of exclusion and marginalization or even create new ones. There is, therefore,
a need to recognize that the outcome of law reforms and the significance of formal land
rights depend on these laws and rights taking social dynamics and customary practices
and values into account. Addressing the challenges of access for pastoralists therefore
requires not only state recognition of their land rights, but also increased attention to
community values in the process of formalization.

18 R. HASSAN ET AL.



Acknowledgements

The authors wish to thank community members in Samburu and all the respondents who made this
research possible. The paper is an enhanced version of a manuscript presented during the 2020
Journal of Peasant Studies’ Write-shop in Critical Agrarian Studies and Scholar Activism by the
first author. Special thanks to Shapan Adnan, Jun Borras, Ruth Hall, and other members of the Col-
lective of Agrarian Scholar-Activists from the South (CASAS). Sincere thanks to the two anonymous
reviewers for their thorough work and insights. We are also grateful to the Danish International
Development Agency (DANIDA/DFC 18-01-KU) for funding the research under the Rights and Resi-
lience Project in Kenya.

Disclosure statement

No potential conflict of interest was reported by the author(s).

Funding

This work was supported by Danida Fellowship Centre [grant number 18-01-KU].

ORCID

Rahma Hassan http://orcid.org/0000-0002-9537-6697
Iben Nathan http://orcid.org/0000-0003-1879-4497
Karuti Kanyinga http://orcid.org/0000-0002-6445-9801

References

Achiba, G., and M. Lengoiboni. 2020. “Devolution and the Politics of Communal Tenure Reform in
Kenya.” African Affairs [Online] 119 (476): 338–369.

Alden Wily, L. 2018. “The Community Land Act in Kenya: Opportunities and Challenges for
Communities.” Land, MDPI, Open Access Journal 7 (1): 1–25.

Behnke, R. 2018. “Open Access and the Sovereign Commons: A Political Ecology of Pastoral Land
Tenure.” Land Use Policy 76: 708–718. doi:10.1016/j.landusepol.2018.02.054.

Berry, S. 1993. No Condition is Permanent: The Social Dynamics of Agrarian Change in Sub-Saharan
Africa. Madison: University of Wisconsin Press,Madison.

Boone, C. 2012. “Land Conflict and Distributive Politics in Kenya.” African Studies Review 55 (1): 75–
103. doi:10.1353/arw.2012.0010.

Boone, C., A. Dyzenhaus, A. Manji, C. Gateri, S. Ouma, J. Owino, A. Gargule, and J. Klopp. 2019. “Land
Law Reform in Kenya: Devolution, Veto Players, and the Limits of an Institutional Fix.” African
Affairs 118 (471): 215–237.

Borras, S., and J. Franco. 2013. “Global Land Grabbing and Political Reactions ‘from Below’.” Third
World Quarterly 34 (9): 1723–1747.

Bromley, D. 1992. “The Commons, Common Property, and Environmental Policy.” Environmental and
Resource Economics 2: 1–17.

Bruce, J., and S. Migot-Adholla, eds. 1994. Searching for Land Tenure Security in Africa. Washington,
DC: The World Bank.

Bryant, C. 1998. “Property Rights for the Rural Poor: The Challenge of Landlessness.” Journal of
International Affairs 52 (1): 181–206.

Coello, J. J. 2017. “Decentralization from Above, Dispossession by Recognition: Contradictions in
Tanzania’s New Wave Land Reforms.” IU Journal of Undergraduate Research 3: 54–61.

Conway, G. 2009. The Science of Climate Change in Africa: Impacts and Adaptation. Discussion Paper,
1. Grantham Institute for Climate Change. London, United Kingdom: Imperial College London.

THE JOURNAL OF PEASANT STUDIES 19

http://orcid.org/0000-0002-9537-6697
http://orcid.org/0000-0003-1879-4497
http://orcid.org/0000-0002-6445-9801
https://doi.org/10.1016/j.landusepol.2018.02.054
https://doi.org/10.1353/arw.2012.0010


Cottrell, J., and Y. Ghai. 2007. “Constitution Making and Democratization in Kenya (2000-2005).”
Democratization 14 (1): 1–25. doi:10.1080/13510340601024272.

de Soto, H. 2000. The Mystery of Capital: Why Capitalism Triumphs in the West and Fails Everywhere
Else. New York: Basic Books.

Elmhirst, R. 2011. Migrant Pathways to Resource Access in Lampung’s Political Forest and Gender,
Citizenship, and Creative Conjugality. Brighton: Geoforum.

Feder, G., and D. Feeny. 1991. “Land Tenure and Property Rights: Theory and Implications for
Development Policy.” The World Bank Economic Review 5 (1): 135–153.

Fratkin, E. 2001. “East African Pastoralism in Transition: Maasai, Boran, and Rendille Cases.” African
Studies Review 44: 1–25.

Fratkin, E. 1994. “Pastoral Land Tenure in Kenya: Maasai, Samburu, Borana, and Rendille Experiences,
1950-1990.” Nomadic Peoples 34: 55–68.

Galaty, J. 1992. “The Land is Yours’: Social and Economic Factors in the Privatization, Sub-Division
and Sale of Maasai Ranches.” Nomadic Peoples 30: 26–40.

Galaty, J. 2013. “The Collapsing Platform for Pastoralism: Land Sales and Land Loss in Kajiado
County, Kenya.” Nomadic Peoples 17 (2): 20–39.

Ghani, A. 1995. Production and Reproduction of Property as a Bundle of Powers: Afghanistan 1774-
1901, Agrarian Studies. New Haven: Yale University.

Goetter, J., and R. Neudert. 2016. “New Rules are not Rules: Privatization of Pastoral Commons and
Localattempts at Curtailment in Southwest Madagascar.” International Journal of the Commons
10: 617–641.

Government of Kenya. 1968. The Land (Group Representatives) Act. Nairobi: Government Printer.
Government of Kenya. 2003. Report of The Commission of Inquiry into the Illegal/Irregular

Allocation of Public Land.
Government of Kenya. 2009. The National Land Policy.
Government of Kenya. 2010. The Constitution of Kenya. Nairobi: Government Printer.
Government of Kenya. 2016. The Community Land Act. Nairobi: Government Printer.
Government of Kenya. 2017. The Community Land Regulations.
Graham, O. 1988. Enclosure of the East African Rangelands: Recent Trends and Their Impact. ODI

Pastoral Development Network Paper 25a. London: Overseas Development Institute.
Hardin, G. 1968. “The Tragedy of the Commons.” Science 162: 1243–1248.
Hughes, L. 2006. Moving the Maasai. Hampshire: Palgrave Macmillan.
IPCC. 2015. Climate Change 2014 Synthesis Report. Geneva: Intergovernmental Panel on Climate

Change.
Jeppesen, M., and R. Hassan. 2022. “Private Property and Social Capital: Dynamics of Exclusion and

Sharing in the Subdivided Pastoral Rangelands of Kajiado, Kenya.” Society & Natural Resources
[Online] 35 (1): 92–109.

Kabubo-Mariara, J. 2005. “Herders Response to Acute Land Pressure Under Changing Property
Rights: Some Insights from Kajiado District, Kenya.” Environment and Development Economics
10: 67–85.

Kameri-Mbote, P. 2006. “Women, Land Rights, and the Environment: The Kenyan Experience.”
Development 49 (3): 43–48.

Kameri-Mbote, P., Odote, C., Musembi, C. and Kamande, M. 2013. Preface: Securing the Land and
Resource Rights of Pastoral Peoples in East Africa. Nomadic Peoples, 17(1), 1–4.

Kanyinga, K. 1998. “Politics and Struggles for Access to Land: ‘grants from Above’ and ‘Squatters’ in
Coastal Kenya.” The European Journal of Development Research 10: 50–69.

Kimani, K., and J. Pickard. 1998. “Recent Trends and Implications of Group Ranch Sub-Division and
Fragmentation in Kajiado District, Kenya.” The Geographical Journal 164 (2): 202–213.

Kimenyi, M., and S. Njunga. 2005. “Sporadic Ethnic Violence: Why has Kenya not Experienced a Full-
Blown Civil War?” In Understanding Civil War: Evidence and Analysis, edited by Paul Collier, and
Nicholas Sambanis, 123–156. Washington, DC: World Bank.

Kipuri, N. 1983. Oral Literature of the Maasai. Nairobi: Heinemann.
Klopp, J. 2000. “Pilfering the Public: The Problem of Land Grabbing in Contemporary Kenya.” Africa

Today 47 (1): 7–26.

20 R. HASSAN ET AL.

https://doi.org/10.1080/13510340601024272


Lenaola, I., H. Jenner, and T. Witchert. 1996. “Land Tenure in Pastoral Lands.” In Land We Trust:
Environmental Property and Constitutional Change, edited by C. Juma, and J. B. Ojwang, 231–
57. Nairobi: Acts Press.

Lengoiboni, M., P. Molen, and A. Bregt. 2011. “Pastoralism Within the Cadastral System: Seasonal
Interactions and Access Agreements between Pastoralists and non-Pastoralists in Northern
Kenya.” Journal of Arid Environments 75: 477–486.

Lesorogol, C. 2008. Contesting the Commons: Privatizing Pastoral Lands in Kenya. Ann Arbor:
University of Michigan Press.

Lind, J. 2018. “Devolution, Shifting Centre-Periphery Relationships and Conflict in Northern Kenya.”
Political Geography 63: 135–147. doi:10.1016/j.polgeo.2017.06.004.

Lind, J., D. Okenwa, and I. Scoones. 2020. Land, Investment & Politics: Reconfiguring East Africa’s
Pastoral Drylands. Woodbridge: Boydell & Brewer Limited.

Lund, C. 2000. African Land Tenure: Questioning Basic Assumptions, Issue Paper no. 100. London: IIED.
MacPherson, C. 1999. Property: Mainstream and Critical Positions. Toronto: University of Toronto

Press. doi:10.3138/9781442627918.
Maine, H. 1917. Ancient Law. New York: Dutton by arrangement with J.M. Dent & Sons.
Markakis, J. 1987. National and Class Conflict in the Horn of Africa. Cambridge: Cambridge University

Press.
Migot-Adholla, S., F. Place, and W. Oluoch-Kosura. 1993. “Security of Tenure and Land Productivity in

Kenya.” In Searching for Land Tenure Security in Kenya, edited by John Bruce, and Shem Migot-
Adholla, 199–139. Washington, DC: World Bank.

Milgroom, J., and J. Ribot. 2020. “Children of Another Land: Social Disarticulation, Access to Natural
Resources and the Reconfiguration of Authority in Post Resettlement.” Society & Natural Resources
33: 184–204.

Mitchell, T. 2005. “The Work of Economics: How a Discipline Makes its World.” European Journal of
Sociology 46: 297–320.

Moritz, M. 2016. “Open Property Regimes.” International Journal of the Commons 10 (2): 688–708.
https://www.thecommonsjournal.org/articles/10.18352ijc.719/.

Musembi, C. N. 2007. “De Soto and Land Relations in Rural Africa: Breathing Life Into Dead Theories
About Property Rights.” Third World Quarterly 28: 1457–1478.

Mwangi, E. 2007. “The Puzzle of Group Ranch Subdivision in Kenya’s Maasailand.” Development and
Change 38 (5): 889–910.

Mwangi, E. 2009. “Property Rights and Governance of Africa’s Rangelands: A Policy Overview.”
Natural Resources Forum 33 (2): 160–170.

Mwangi, E., and S. Dohrn. 2008. “Securing Access to Drylands Resources for Multiple Users in Africa:
A Review of Recent Research.” Land Use Policy 25 (2): 240–248.

Mwangi, E., and E. Ostrom. 2009. “Top-Down Solutions: Looking up from East Africa’s Rangelands.”
Environment (Washington DC) 51 (1): 34–44.

Odote, C., R. Hassan, and H. Mbarak. 2021. “Over Promising While Under Delivering: Implementation
of Kenya’s Community Land Act.” AJLP &GS 4 (2): 292–307.

Okoth-Ogendo, H. 1991. Tenants of the Crown: Evolution of Agrarian Law and Institutions in Kenya.
Nairobi: ACTS Press, African Centre for Technology Studies.

Okumu, W., K. N. Bukari, P. Sow, and E. Onyiego. 2017. “The Role of Elite Rivalry and Ethnic Politics in
Livestock Raids in Northern Kenya.” The Journal of Modern African Studies 55 (3): 479–509. doi:10.
1017/S0022278X17000118.

Opiyo, F., O. Wasonga, and M. Nyangito. 2014. “Measuring Household Vulnerability to Climate-
Induced Stresses in Pastoral Rangelands of Kenya: Implications for Resilience Programming.”
Pastoralism 4: 10.

Ostrom, E. 2000. “Collective Action and the Evolution of Social Norms.” Journal of Economic
Perspectives 14 (3): 137–158.

Ostrom, E. 2009. “Building Trust to Solve Commons Dilemmas: Taking Small Steps to Test an
Evolving Theory of Collective Action.” In Games, Groups, and the Global Good, edited by S. A.
Levin, 207–228. Berlin: Springer Physica-Verlag.

THE JOURNAL OF PEASANT STUDIES 21

https://doi.org/10.1016/j.polgeo.2017.06.004
https://doi.org/10.3138/9781442627918
https://www.thecommonsjournal.org/articles/10.18352/ijc.719/
https://doi.org/10.1017/S0022278X17000118
https://doi.org/10.1017/S0022278X17000118


Pas Schrijver, A. 2019. Pastoralists, Mobility and Conservation: Shifting Rules of Access and Control of
Grazing Resources in Kenya’s Northern Drylands. Stockholm: Stockholms universitet,
Kulturgeografiska institutionen.

Peters, P. E. 2002. “The Limits of Negotiability: Security, Equity and Class Formation in Africa’s Land
Systems.” In Negotiating Property in Africa, edited by K. Juul, and C. Lund, 176–198. Portsmouth:
Heineman.

Ribot, J., and N. Peluso. 2003. “A Theory of Access.” Rural Sociology 2: 153–181.
Robinson, L. 2019. “Open Property and Complex Mosaics: Variants in Tenure Regimes Across

Pastoralist Social-Ecological Systems.” International Journal of the Commons 13 (1): 804–826.
Rutten, M. 1992. Selling Wealth to buy Poverty: The Process of the Individualization of Landownership

among the Maasai Pastoralists of Kajiado District, Kenya, 1890-1990. Saarbrücken: Breitenbach.
Samburu County Government. 2018. The County Integrated Development Plan (CIDP).
Sanford, S. 1983. Management of Pastoral Development in the Third World. New York: Wiley.
Scoones, I., ed. 1994. Living with Uncertainty: New Directions in Pastoral Development in Africa. Rugby:

Intermediate Technology Publications.
Scoones, I. 2021. “Pastoralists and Peasants: Perspectives on Agrarian Change.” The Journal of

Peasant Studies 48 (1): 1–47. doi:10.1080/03066150.2020.1802249.
Scott, J. 2017. Seeing Like A State How Certain Schemes to Improve the Human Condition Have Failed.

New Haven: Yale University Press. doi:10.12987/9780300128789
Sikor, T., and C. Lund. 2009. “Access and Property: A Question of Power and Authority.” Development

and Change 40 (1): 1–22.
Simpson, G. L., and P. Waweru. 2021. “The Implausible Persistence of Pastoralism: Samburu

Transhumance from Their Nineteenth-Century Origins Through the Period of Colonial Rule.”
The Journal of the Middle East and Africa 12 (2): 225–249. doi:10.1080/21520844.2021.1909379.

Spencer, P. 1973. Nomads in Alliance. Symbiosis and Growth among the Rendille and Samburu of
Kenya. London, UK: Oxford University Press.

Sperling, L., and J. G. Galaty. 1990. “Cattle Culture and the Economy: Dynamics in East African
Pastoralism.” In The World of Pastoralism, edited by J. G. Galaty, and D. L. Johnson, 69–98.
London: Guilford.

Tarus, I. 2004. “A History of the Direct Taxation of the African Peoples of Kenya, 1895- 1973.” PhD
thesis, Department of History, Rhodes University, Grahamstown, Republic of South Africa.

Thornton, P., M. Herrero, A. Freeman, O. Mwai, E. Rege, P. Jones, and J. McDermott. 2007.
“Vulnerability, Climate Change and Livestock: Research Opportunities and Challenges for
Poverty Alleviation.” SAT EJournal | ejournal.icrisat.org 4 (1): 1–23.

Tuma, E. 1965. Twenty-six Centuries of Agrarian Reform. Berkeley: University of California Press.
Turton, E. R. 1972. “Somali Resistance to Colonial Rule and the Development of Somali Political

Activity in Kenya 1893-1960.” The Journal of African History 13 (1): 119–143.
Veit, P. 2011. “Rise and Fall of Group Ranches in Kenya.” In Focus on Land in Africa Brief. Washington,

DC: World Resources Institute and Landesa.12-20.
Waller, R. 1976. “The Maasai and the British 1895–1905 the Origins of an Alliance.” Journal of African

History i.4: 89–11. Web.
Waweru, P. 2022. Continuity and Change in Samburu Pastoralism: Under Colonial Rule, C. 1909–1963;

LAP. Saarbrücken, Germany: Lambert Academic Publishing.
Yunan, Xu. 2020. “Negotiating Rural Land Ownership in Southwest China: State, Village, Family.” The

Journal of Peasant Studies 47 (3): 606–609.

Rahma Hassan is a PhD Fellow at the University of Nairobi and University of Copenhagen.

Iben Nathan is Associate Professor at the Department of Food and Resource Economics (IFRO), Uni-
versity of Copenhagen.

Karuti Kanyinga is Research Professor at the Institute for Development Studies (IDS), University of
Nairobi.

22 R. HASSAN ET AL.

https://doi.org/10.1080/03066150.2020.1802249
https://doi.org/10.12987/9780300128789
https://doi.org/10.1080/21520844.2021.1909379

	Abstract
	Introduction
	Theory and debates about access to land and state recognition through reforms of formal law
	A brief history of land governance in Kenya and Samburu
	The current legal framework for governing community land in Kenya
	The current land governance system in Samburu
	Government institutions and the Community Land Act in Samburu
	The Community Land Act and customary institutions
	Pastoralists’ participation in decision-making
	The law and the consequences of subdivision
	Conclusion
	Acknowledgements
	Disclosure statement
	ORCID
	References


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile ()
  /CalRGBProfile (Adobe RGB \0501998\051)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /sRGB
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments false
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings false
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.90
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.90
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Average
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /ENU ()
  >>
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [595.245 841.846]
>> setpagedevice


